Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of )

)
MARITEL, INC. and ) WT Docket No. 04-257

)
MOBEX NETWORK SERVICES, LLC. ) RM-10743
Petitions for Rule Making to Amend the )
Commission’s Rules to Provide Additional ) Report and Order, 22 FCC Red 8971
Flexibility for AMTS and VHF Public Coast ) (Commission 2007) (the “R&0”)
Station Licensees )

To: Office of the Secretary.
Attention: The Commission

Reply to Opposition to “2011 Petition”:
“Application for Review” or in the Alternative Section 1.41 Request’

Petitioners hereby reply to the PSI opposition (the “Opposition”) to their “2011 Petition”

(the “Petition” or “2011 Petition” herein).
Form

Contrary to the Opposition, the 2011 Petition was properly addressed to the Commission
under §1.115(g) since (i) it is a “request for reconsideration” of a decision that was in substance
and effect a “ruling which denies an application for review,” and (ii) it meets the criteria in
§1.115(g) (1) and (2), and (iii) for reasons in the 2011 Petition. It also is proper for a decision
under §1.41 in the alternative.

Reference and Incorporation

Regarding reference and incorporation, see Exhibit 1 hereto that contains an email of Mr.
Scot Stone on 4/25/11 stating that Petitioners do not need to repeat matters already in the FCC
Order, FCC 11-64, in any new petition. Mr. Stone affirmed that in a more recent similar matter.

Mr. Stone’s decision was that in future filings Petitioners would not need to repeat material

' The defined terms used herein have the same meaning they had in the 2011 Petition.



(facts, arguments, exhibits, etc.) that is already in the record of that matter, under FCC 11-64.
The basis of permissible reference and incorporation is that the items involved are relevant and
the reference is clear and the material is readily available. Therefore, Mr. Stone was correct to
allow Petitioners to not to repeat, but to refer to material already in that case record. Similarly,
in this PSI case Petitioners can reference and incorporate where the material is relevant, it is
clearly identified and it is easily accessible. Reference and incorporation clearly promotes
judicial efficiency and administrative-proceeding efficiency. In addition, Mr. Stone’s advice was
on specific major matter that was after Mr. Noel’s general advice.

Contrary to the Opposition, reference and incorporation is clearly permitted and in the
public interest, and commonly used by the FCC itself. See, e.g., DA 08-495, DA 96-2183, 630
F.3d 1031, 986 F.2d 541. The standard is simple: it is permitted if the referenced material is
clearly identified, relevant, and readily available. The Petition’s referenced and incorporated
materials meet those criteria. In addition, Section 1.49 ("Specifications as to pleadings and
documents") subsection 1.49(a) deals with paper filings, but subsection 1.49(e) deals with
electronic ULS filings: the Petition was an electronic ULS filing. Section 1.49(e) has no
specifications stated, since Section 22.6 does not exist. Thus, there is at this time no FCC rule
that could (but would not have to) provide details on specification of pleadings filed
electronically as to the criteria for permissible reference and incorporation (among other
matters). However, by well-established practice, reflected in the authorities cited above,
reference and incorporation as used in the Petition is clearly permissible. In addition, the FCC
did not make any determination of the matters PSI suggests, staff email indications
notwithstanding (among other reasons, said indications did not contain any Ordering clauses). In
addition, the referenced and incorporated materials were clearly and legibly presented.

Tolling: Regarding the issue of tolling, Petitioners maintain that they are correct on that

point. However, in any case, Petitioners filed their Petition timely.
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Licensee and Licenses Disqualification

Contrary to PSI, the Petition was entirely correct to argue that PSI and its licenses are
disqualified because without valid licenses a party is not entitled to any relief based on the
licenses, and the subject here is certain flexibility afforded by the R&O (2007). The Petition
provided substantial evidence of the invalidity of the PSI licenses due to automatic termination
and permanent discontinuance, including, but not limited to, failure to provide overlapping
continuity of coverage as required by FCC rules; PSI’s failure to file Forms 499-A and report
operations and pay associated fees for its AMTS stations for over 11 years; and the fact that the
few Forms 499-A PSI managed to file only list California, which must mean, at minimum, it has
not been operating any of the FCC licenses it holds outside of California.

Contrary to the Opposition, Petitioners are not simply alleging that they assert there are
licensee and licenses disqualifications, but there are facts showing that and those facts show
automatic disqualification/termination including failure to meet the requirements of §§ 1.955 and
80.49, and §80.475(a)(1990) for reasons the Petition properly explained, including by reference
and incorporation. As the Commission noted in its recent Order to Show Cause, FCC 11-64,
released April 19, 2011, automatic termination takes place when the licensee fails to meet
requirements of those rules regarding timely construction-coverage or permanent continuance.
Similarly, failure to state actual control results in an improper license from the start that is
automatic disqualification. As the facts show that failure to state actual control applies to both

PSI and MCLM.



Lack of Declaration/Affidavit

The Opposition did not contain a declaration that is required for any pleading in which an
opposing party denies facts submitted in a challenged petition under declaration. The Petition
contained a proper declaration. For this reason alone, the Opposition is defective since no party
authorized by PSI has stepped forward to deny facts under penalty of perjury. That is the nature
of PSI: it never specifically asserts any qualifying facts: as to actual construction, the required
details of operation,” actual ownership, actual report of constructed stations, and other threshold
and qualifying factual disclosures. The Commission should summarily reject this practice of
evading factual disclosures in licensing matters and of its officers evading personal
responsibility, including in denials of factual showings by Petitioners by not submitting
declarations under penalty of perjury. PSI and MCLM cooperate in these and other evasive and
misleading practices, and the record shows.

Defective Service

The Opposition had an improper certificate of service. Petitioners served a long list of
parties since they were asserting facts and making challenges to the MCLM and PSI AMTS
incumbent licenses. The Opposition denies those facts and argues that the licenses are valid.
Those are issues in various application proceedings involving the parties that Petitioners served.
The Opposition had to but failed to serve all those parties.

Character and Fitness and Relief not Possible

Regarding the Opposition’s assertion of imposing conditions on incumbents, incumbents
are not entitled to relief (e.g. the R&O (2007) grant of certain flexibility) unless they meet the

threshold conditions to keep and use their site-based licenses in the first place. The incumbents

? Petitioners have shown in numerous challenge proceedings before the FCC against MCLM
that it has failed to comply with the simple factual disclosure requirements to operate and obtain
radio frequency protection under §80.385(b)(1), in accordance with the FCC’s two Orders, DA
10-664 and DA 09-793.

4



cannot get relief for something--here, site-based AMTS licenses-- that they do not have, nor are
they entitled to argue for relief (rule flexibility) for the licenses.

Conclusion, and Potential Mootness

For the reasons given, the 2011 Petition and the relief it requests should be granted.

However, if the MCLM and other (PSI) site-based AMTS station licenses are recognized
as automatically terminated, which Petitioners believe will take place once the FCC staff has
sufficient opportunity, in relation to the OSC and other pending matters before the FCC, to tend

to a careful review, then this 2001 Petition will be moot.

[The rest of this page is intentionally blank.]



Respectfully,

Environmentel LL.C (formerly known as AMTS Consortium LLC), by
[Filed electronically. Signature on file.]
Warren Havens, President

Verde Systems LLC (formerly known as Telesaurus VPC LLC), by
[Filed electronically. Signature on file.]
Warren Havens, President

Intelligent Transportation & Monitoring Wireless LLC, by
[Filed electronically. Signature on file.]
Warren Havens, President

Telesaurus Holdings GB LL.C, by
[Filed electronically. Signature on file.]
Warren Havens, President

V2G LLC, by
[Filed electronically. Signature on file.]
Warren Havens, President

Skybridge Spectrum Foundation, by
[Filed electronically. Signature on file.]
Warren Havens, President

Warren Havens, an Individual
[Filed electronically. Signature on file.]
Warren Havens

Each of Petitioners:
2509 Stuart Street (principle office)
Berkeley, CA 94705
Ph: 510-841-2220
Fx: 510-740-3412

Date: May 4, 2011



Declaration

I, Warren Havens, as President of Petitioners, hereby declare under penalty of perjury
that the foregoing Reply was prepared pursuant to my direction and control and that all the

factual statements and representations contained herein are true and correct.

/s/ Warren Havens
[Submitted Electronically. Signature on File.]

Warren Havens

May 4, 2011



Certificate of Service

I, Warren C. Havens, certify that I have, on
May 4, 2011, caused to be served, by placing
into the USPS mail system with first-class
postage affixed (with delivery tracking)
unless otherwise noted below, a copy of the
Reply to the following:’

1. FCC
By ECFS filing:

Marlene H. Dortch

Secretary, Office of the Secretary
Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Via ECFS

2. Mobex-MCLM & Related (Served
Parties)

Dennis Brown

(legal counsel for MCLM, and Mobex as
alleged part of MCLM)

8124 Cooke Court, Suite 201

Manassas, VA 20109-7406

(Courtesy copy via email to
d.c.brown@att.net )

Note: the following will be served if, upon
final review, Petitioners find under FCC rules
and practices, they are parties and should be
served. (MCLM-Mobex earlier complained
that entities not directly parties to and license
application should not be served, for example.
Also, the April 1, 2011 email from FCC staff
to W. Havens (signer above) and Dennis
Brown for MCLM-Mobex took the position
that a presentation in a restricted proceeding
need only be filed directly on ULS in that

? The mailed copy being placed into a USPS
drop-box today may be after business hours
and thus may not be processed and
postmarked by the USPS until the next
business day.

matter to the parties directly involved.
Petitioners have a pending request to the
FCC Office of General Counsel, David Senzel
(copied to Dennis Brown) to clarify that
apparent policy.

Denton County Electric Cooperative, Inc.
c/o Gardere Wynne Sewell LLP

Attn: Robert Miller

1601 Elm Street, Suite 2800

Dallas, TX 75201

(Via Email to rmiller@gardere.com)

Atlas Pipeline — Mid Continent LLC

c¢/o Mona Lee, Mona Lee & Associates
(Contact Agent listed in FCC ULS)
3730 Kirby Drive, Suite 1200, PMB 165
Houston , TX 77098

Lawrence J. Movshin

Brian W. Higgins

Legal counsel for AMTRAK
Wilkinson Barker

2300 N. Street NW, Suite 20037
Washington DC 20037

Keller and Heckman LLP

(Legal counsel for Enbridge Energy Company
Inc.)

ATTN: Wesley K. Wright & Jack Richards
1001 G Street, NW, Suite 500 West
Washington, DC 20001

Catalano & Plache, PLLC

(legal counsel to Dixie Electric Membership
Corp.)

Attn: Albert J. Catalano & Matthew J. Plache
3221 M Street, NW

Washington, DC 20007

(Courtesy copy via email to:
ajc(@catalanoplache.com)




Catalano & Plache, PLLC
(legal counsel to Pinnacle Wireless, Inc.)

Attn: Albert J. Catalano & Matthew J. Plache

3221 M Street, NW
Washington, DC 20007

Wiley Rein LLP

(Legal counsel for IPLC and WPLC—Alliant)

Kurt E DeSoto & Robert L. Pettit
1776 K Street, N.W.
Washington, DC 20006
(Courtesy copy via email to
kdesoto@wileyrein.com;
rpettit@wileyrein.com )

Wiley Rein LLP

Legal Counsel for Motorola, Inc.
Kurt E. DeSoto & Robert L. Pettit
1776 K Street NW

Washington, DC 20006

Wiley Rein LLP

Legal Counsel for

East Kentucky Power Cooperative, Inc.
Kurt E. DeSoto & Robert L. Pettit
1776 K Street NW

Washington, DC 20006

Keller and Heckman LLP

(Legal counsel for DCP Midstream, LP)
ATTN: Wesley K. Wright & Jack Richards
1001 G Street, NW, Suite 500 West
Washington, DC 20001

(Courtesy copy via email to:
Richards@khlaw.com and
wright@khlaw.com )

Keller and Heckman LLP

(Legal counsel, EnCana Oil & Gas)
ATTN: Wesley K. Wright & Jack Richards
1001 G Street, NW, Suite 500 West
Washington, DC 20001

Keller and Heckman LLP

(Legal counsel for NRTC)

ATTN: Wesley K. Wright & Jack Richards
1001 G Street, NW, Suite 500 West
Washington, DC 20001

Jeffrey L. Sheldon

Legal Counsel for PacifiCorp

Fish & Richardson

1425 K St, N.W. 11th Floor
Washington, DC 20005

(Courtesy copy via email to:
sheldon@fr.com and cookler@fr.com )

Duquesne Light Company
Lesley Gannon

ATTN Lesley Gannon
411 Seventh Avenue
Pittsburgh, PA 15219

Fletcher Heald & Hildreth

(Legal counsel to SCRRA)

Paul J Feldman

1300 N. 17th St. 11th F1.

Arlington, VA 22209

(Via email to: feldman@fhhlaw.com )

Jason Smith

President & CEO

MariTel, Inc.

4635 Church Rd., Suite 100

Cumming, GA 30028

(Via email to: jsmith@maritelusa.com )

National Rural Electric Cooperative
Association

Attn: Tracey Steiner, Deputy Chief Member
Counsel

& David Predmore

4301 Wilson Blvd.

Arlington, VA 22203

(Via email to: tracey.steiner(@nreca.org;
tracey.steiner@nreca.coop )

3. PSI and Related (Served Parties)

Audrey P. Rasmussen (counsel to PSI)
Hall, Estill, Hardwick, Gable,

Golden & Nelson, P.C

1120 20" Street, N.W.

Suite 700, North Building
Washington, DC 20036-3406
(Courtesy copy to arasmussen(@hallestill.com

)



Audrey P. Rasmussen (counsel to Touch Tel)
Hall, Estill, Hardwick, Gable,

Golden & Nelson, P.C

1120 20™ Street, N.W.

Suite 700, North Building

Washington, DC 20036-3406

(Courtesy copy to arasmussen(@hallestill.com
)

Crystal SMR, Inc.

David A Hernandez

ATTN Licensing

1601 Neptune Drive

San Leandro, CA 94577

(Courtesy copy to
michelle@crystalsmrinc.com)

NSAC, LLC

Clearwire Corporation

ATTN Nadja Sodos-Wallace

815 Connecticut Avenue, NW, Suite 610
Washington, DC 20006

(Courtesy copy to:
nadja.sodoswallace@clearwire.com )

American Telecasting of Oklahoma, Inc.
Sprint Nextel

ATTN Robin Cohen

2001 Edmund Halley Drive

Reston, VA 20191

(Courtesy copy to: robin.cohen(@sprint.com )

4. Others (Complimentary Copy via email)
At discretion of Petitioners

Michele C. Farquhar

Joel S, Winnik

Hogan & Hartson LLP

Legal Counsel for PTC-220 LLC (re:
SCRRA)

555 Thirteenth Street, NW

Washington, DC 20004

(Courtesy copy via email to:
Michele.farquhar@hoganlovells.com and
joel.winnik@hoganlovells.com )
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Karl B. Nebbia

Associate Administrator, Office of Spectrum
Management

National Telecommunications and
Information Association

1401 Constitution Ave. NW

Washington, DC 20230

(Courtesy copy to: KNebbia@ntia.doc.gov )

Joel Prochaska

Enbridge Energy Company, Inc.

1001 G Street NW, Suite 500 West
Washington, DC 20001

(Courtesy copy to: prochaska@khlaw.com )

Dixie Electric Membership Corporation, Inc.
ATTN John Vranic

PO Box 15659

Baton Rouge, LA 70895

(Courtesy copy to johnv(@demco.org )

Southern California Regional Rail Authority
ATTN Darrell Maxey

700 S. Flower St. Suite 2600

Los Angeles, CA 90017

(Via email to maxeyd@scrra.net )

EnCana Oil & Gas (USA), Inc.

ATTN Dean Purcelli

1400 North Dallas Parkway, Suite 1000
Dallas, TX 75240

EnCana Oil & Gas (USA), Inc.

792 Buckhorn Drive

Rifle, CO 81650

ATTN Dean Purcelli, Russell Buehrle
Charles Lame, & Alven Frazier

DCP Midstream LP

ATTN Mark Standberry,
Telecommunications Department
6175 Highland Avenue

Beaumont, TX 77705

(Courtesy copy
mjstandberry@dcpmidstream.com )

NRTC, LLC

ATTN General Counsel

2121 COOPERATIVE WAY

Herndon, VA 20171

(Courtesy copy to: SBERMAN@NRTC.ORG




Russell Fox (legal counsel for MariTel, Inc.)
Mintz Levin

701 Pennsylvania Ave., N.W.

Washington, D.C. 20004

(Courtesy copy to: rfox@mintz.com )

Sandra DePriest, Donald DePriest, John
Reardon

Maritime Communications/ Land Mobile
LLC

206 North 8th Street

Columbus, MS 39701

Joseph D. Hersey, Jr.

Chief Spectrum Management

U.S. National Committee Technical Advisor.
and Technical Advisory Group Administrator,
United States Coast Guard

Commandant (CG-622), Spectrum
Management Division

2100 2" Street, S.W.

Washington, DC 20593-0001

(Courtesy copy to: joe.hersey@uscg.mil )

Larry Solomon

United States Coast Guard

Spectrum Management Division

United Slates Coast Guard

2100 Second Street, S.W.

Washington, DC 20593

(Courtesy copy to: larry.s.solomon@uscg.mil
)

Jack Harvey

Bob Fuhrer

National Rural Telecommunications
Cooperative

2121 Cooperative Way

Herndon, VA 20171

(Courtesy copy to:

jharvey@nrtc.org and bfuhrer@nrtc.org )

Stu Overby

Motorola. Inc.

1301 E. Algonquin Road

Schaumburg, IL 60196

(Courtesy copy to: stu.overby(@motorola.com
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Michael R. Powers

Interstate Power and Light Company &
Wisconsin Power and Light Company
PO Box 769

1000 Main Street

Dubuque, 1A 52004

(Courtesy copy to:
mikepowers@alliantenergy.com )

Brad Pritchett

Jackson County Rural Electric Membership
Cooperative

274 E. Base Road

Brownstown, IN 47220

Jim Stahl

PacifiCorp

825 NE Multnomah St., 1500 LCT

Portland, OR 97232

(Courtesy copy to jim.stahl@pacificorp.com )

Jeffrey L. Sheldon

Legal Counsel for Puget Sound Energy
Fish & Richardson

1425 K St, N.W. 11th Floor
Washington, DC 20005

(Courtesy copy via email to:
sheldon@fr.com and cookler@fr.com )

Michael Hayford

Pinnacle Wireless, Inc.

80 Commerce Way

Hackensack, NJ 07474

(Courtesy copy: mikeh@pinnacle-
wireless.com )

Lee Pillar

Duquesne Light Company

2839 New Beaver Avenue

Pittsburgh, PA 15233

(Courtesy copy to: Ipillar@duglight.com )

Puget Sound Energy, Inc
9515 Willows Rd. NE
Redmond, WA 98052

Attn: Margaret Hopkins
(Courtesy copy to:
Margaret.Hopkins@pse.com )




Terry Estes

East Kentucky Power Cooperative, Inc.

PO Box 707

4775 Lexington Rd.

Winchester, KY 40392

(Courtesy copy to: terry.estes@ekpc.coop )

John Sarkissian

Freq. Mgr.. RCIT Communications Bureau
County of Riverside

6147 Rivercrest Drive, Suite A

Riverside, CA 92507

(Courtesy copy:
jsarkiss@RiversideCountyIT.org )

Nextel Spectrum Acquisition Corp.

ATTN Robin Cohen

2001 Edmund Halley Drive

Reston, VA 20191

(Courtesy copy to: robin.cohen(@sprint.com )

Spectrum Tracking Systems, Inc.

ATTN Jon J. Gergen

2545 Tarpley Road

Carrollton, TX 75006

(Courtesy copy to: jgergen@sm-ets.com )

Questar Market Resources, Inc.
ATTN M.L. Owen

PO Box 45601

Salt Lake City, UT 84145-0601

R.L Markle

Radio Technical Commission for Maritime
Services

1800 N. Kent St., Suite 1060

Arlington, Virginia 22209

(Courtesy copy to: rmarkle@rtcm.org )

Paging Systems, Inc.

S. Cooper

ATTN Licensing

PO Box 4249

Burlingame, CA 94011-4249

Law Office of Suzanne S Goodwyn
(2™ counsel to PSI)

Suzanne S Goodwyn , Esq

1234 Tottenham Court

Reston, VA 20194
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(Courtesy copy to:
suzannegoodwyn(@comcast.net )

/s/ [Filed Electronically. Signature on File]

Warren Havens
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